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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way -
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Appeal To Customs Central Excise And Service Tax Aopellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-

qﬁaﬁmﬁa?ﬁmw,wwwﬁmaﬁsﬁuw@wwm 20, ® A<
sl Hrreve, AUl TR, SEHAGIEG—380016

The West Regional Bench of Customs, Excise, Servics Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest denanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is j
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the ammyw’t,ggs‘f;

O

a9
3

ezt

an
e
1




service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of she bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demnanded” shall include:
0] amount determined under Sectior 11 D;
(i) amount of erroneous Cenvat Credit taken;
(jii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Szaction shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribun

payment of 10% of the duty demanded where duty or duty and penalty are in dispu
penalty, where penalty alone is in dispute. /4
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ORDER IN APPEAL

Revenue department has filed the present two appeals on
06.02.2017 and 29.03.2017 against the Refund Orders-in-Original number
(a) STC/Ref/94 /syx/ K. M. Mohadhikar/ AC/ Div-'III/2015-16 dated
06.10.2016 and (b) STC/Ref/156/syx/K. M. Mohadhikar/AC/ Div-I11/16-17
dated 29.12.2016
respectively passed by the Asst. Commissioner, Service Tax, Div-III, APM

(hereinafter referred to as ‘impugned orders’)
Mall, Ahmedabad (hereinafter referred to as ‘adjudicating authority’) in
respect of M/s. Syx Automation India Pvt. Ltd., House No. 6, Sharman 7,
Near Chandan Party Plot, Ahmedabad- 15 (hereinafter referred to as

‘respondents’);

2. Respondent has filed a following two refund claim under Notification
No. 27/2012- CE (NT) dated 18.06.2012 read with rule 5 of CCR, 2004 for
refund of unutilized and accumulated CENVAT credit.

Appeal No. and date of

Refund Period Refund
filing dt. & of amount & appeal [Appeal filed for
claim amt. refund [OIO dt] amount- unregistered
premises matter][ review
order No}
30.06.2016 7/2015 1,12,586/- V2(ST)50/RA/A-11/2016-17
[1,12,586/-] |to ALLOWED dt. 06.02.17.....
9/2015 [06.10.16] [ Rs.68,572/-]
[Revenue review order No.
45/16-17 dated
17.01.2017]
29.03.17 10/201 1,04,021/- V2(ST)55/RA/A-11/2016-17
[1,06,197/-] 5 to | ALLOWED dt. 29.03.2017...
12/201 [29.12.2016] [Rs.63,665/-]
5 [Revenue review order No.
51/16-17 dated
20.03.2017]

Note- In OIO dt.

29.12.2016 amount 1,04,021/-

is shown to be

“REJECTED” in ORDER portion but by of corrigendum word “REJECTED”
was changed to “SANCTIONED”.
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3. Appellant revenue has filed two appeasl| for rejecting the claim of Rs.
68,572/- and 63,665/- allowed vide OIO dated 06.10.2016 and
29.12.2016 respectively as said refund claims are in respect of service tax
paid on rent of unregistered premises i.e. 901 to 904, gt floor, Abhishree
adroit, near Mansi circle, Vastrapur, Ahmedabad. It is stated by appellant
revenue that as per ST-2 registration certificate the registered premises is
located at House No. 6, Sharman 7, Near Chandan Party Plot,
Ahmedabad- 15. Claim Rs. 68,572/- and 63,665/- of service tax paid on
unregistered rented premises was allowed even tough invoices shows
address of premises, other then those shown in registration.

4, Being aggrieved with the impugned orders granting refund of Rs.
68,572/- and 63,665/-, the revenue preferred an appeal before the
Commissioner (Appeals-1I) wherein it is argued that the input service is
utilized at unregistered premises; that the said utilization input service has
no nexus with the out put service; that the refund claim has not fulfilled
the condition of rule 4(1) of CCR, 2004; that the respondent has not taken
registration for ISD procedure for unregistered premises and that the

adjudicating authority has failed appreciate that in a judgment of M/s

Market Creators Ltd Vs CCE, Vadodara reported in ELT 2014 (3) ECS
(185)(Tri. Ahmd.), wherein CESTAT has held that the appellant were not
eligible for cenvat credit of Service Tax paid on input services used at

unregistered premises.

5. Personal hearing in the both the cases was granted on 01.12.2017.
Ms. Pooja Sheth, CA on be half of respondent appeared before me. She
stated that cross objection in both the cases would be submitted within 7

days.

6. Respondent has filed his defense reply dated 05.12.2017 wherein it is
stated that- ' v
I. For claiming refund of credit under -ule 5 of CCR, 2004, a person

should be engaged in providing export of service. In present case
respondent has engaged in export of “information Technology

_ Service”

II. By reading the provisions of notification 27/2012- CE 9NT) and rule
5 of CCR, 2004, it is not necessary to take registration.

III. Provider of output service is eligible to avail CENVAT credit on the
basis of proper documents issued as per rule 9(1) of CCR. In present

2
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case credit is availed under proper invoices issued under rule 4A of
service tax rules 1994 ,by service provider.

IV. Case law of mPortal India Wireless Solution [ 2012 (27) STR 134]
and CST Chennai [2013 (11) TMI 50] and of M/s Shell India Markets
Pvt. Ltd. [2013 (11) TMI 50] are squarely applicable to respondent.

7. I have carefully gone through the facts of the case on records, grounds
of the Appeal Memorandum, the Written Submission filed by the revenue
and oral/written submissions made by the respondents at the time of

personal hearing.

8. I observe that refund of accumulated credit is denied because input
service credit itself on renting service is argued to be inadmissible.
Revenue in their appeal memo has argued that though the respondent is
registered with service tax but credit of service tax paid on rent of other
rented premises which is not registered in ST-2 is not admissible as said
Service of “renting of immovable property” is not utilized in registered
premises shown in ST-2 registration certificate.

9. I have perused the copy of service tax registration dated 12.12.2014.
I find that respondent has taken centralized registration for providing
services i.e. (a) Information Technology service (b) Rent-a-cab service,
and (c) Manpower recruitment services from following declared premises
in ST-2 registration-

a. M/s. Syx Automation India Pvt. Ltd., House No. 6, Sharman 7, Near
Chandan Party Plot, Ahmedabad- 15. [REGISTERED OFFICE under
companies Act.] .

b. M/s. Syx Automation India Pvt. Ltd.,901 to 904, 9*" floor,
Abhishree adroit, near Mansi circle, Vastrapur, Ahmedabad.
[CORPORATE OFFICE]

Allegation of department that premises at 901 to 904, 9% floor,
Abhishree adroit, near Mansi circle, Vastrapur, Ahmedabad is un-
registered does not hold water

10.1  Now I shall answer question whether or not input services utilized
at corporate office i.e. at so called un-registered office can be taken as
cenvat credit. From centralized ST-2 registration it is inferred that out put
services are provided from said un-registered premises (corporate office).

Appellant revenue has not brought on record by way of documentary




6 VZ(ST)50/RA/A-11/2016-17 AND V2(ST)55/RA/A-II/2016-17

evidence or by way of investigation, to substantiate that so called
unregistered premises is not used fro providing out-put service. Therefore
I am of considered view that all the input service, including renting
service, availed at so called unregistered premises is eligible for cenvat

credit.

10.2 In case of E-care India Pvt. Itd 2011(22) STR 529 TRI Chennai it is
held that registration not necessary for refund rule 5. For claiming refund
of credit under rule 5 of CCR, 2004, a person should be engaged in
providing export of service. In present case respondent is engaged in

export of “information Technology Service”.

11. In worst cum worst case, let us presume that, only office and
documentation work is carried out and no any out put service is provided
from said unregistered premises (corporate office). Now, I shall proceed to
decide whether or not input services utilized by such corporate office of
the out put service provider, from where no service is provided, is
admissible?. I find that input service definition given in rule 2(l) of CCR,
2004 covers, the services utilized at suct office of the manufacturer or
output service providor. Definition of input service is reproduced below-
"RULE 2(l) : Input Services

"Input Service” means any service,-

(i) used by a provider of output service for providing an output

service; or

(ii) used by the manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of final

products, ‘up to the place of removai, and includes services used in '

relation to modernization, renovation or repairs of a factory,
premises of provider of output service or an office relating to
such factory or premises, advertisement ............... up to the
place of removal; but excludes,”

12. Now , next question law is whether such corporate office is required
to take ISD registration for transmitting the cenvat credit of input service
utilized at such corporate office from where no out put service is provided
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Appellant revenue has not provided any documentary evidence that

respondent have availed cenvat credit on invoices bearing the address of

so called unregistered premises i.e. invoices in name and address of

corporate office. Let us presume that invoices were in name and address
of corporate office, in that scenario also cenvat credit is admissible to
respondent as-

(a) Adjudicating authority has not proved that services received at
corporate office is not utilized in export of services or in providing output

services,

(b) Provider of output service is eligible to avail CENVAT credit on the
basis of proper documents issued as per rule 9(1) of CCR. In present case
credit is availed under proper invoices issued under rule 4A of service tax
rules 1994 ,by service provider. There is no allegation from revenue that
invoices were not issued under rule 4A of service tax rules 1994,

(c) Adjudicating authority has not refuted that said service is not utilized
in output service exported, therefore substantial bénefit can not be
denied. My view is supported by following judgments-

I. Wipro Limited Vs. Union of India [2013] 32 Taxmann.com 113 (Delhi
High Court)
II. Kothari Infotech Ltd V/S Commissioner of Central Excise, Surat -
[2013] 38 taxmann.com. 298 (Ahmadabad - CESTAT)
III. Mannubhai & Co. Vs. Commissioner of Service Tax
(2011)(21)STR(65)- CESTAT (Ahmadabad)
IV. M/S Mangalore Fertilizers & Chemicals Vs Deputy Commissioner
1991 (55) ELT 437
V. CST Delhi vs. Convergys India Private Limited 2009 -TIOL -888-
CESTAT -DEL-2009 (16) STR 198 (TRI. - DEL)
VI. CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008 ~ TIOL -496 -
CESTAT -DEL: 2008 (10) STR 471 (Tri. — Del)

13. Now , I shall proceed to examine the 'appellant revenue’s allegation
that the respondent has not taken -registration for ISD procedure for
unregistered premises and that the adjudicating authority has failed
appreciate that in a judgement of M/s Market Creators Ltd Vs CCE,
Vadodara reported in ELT 2014 (3) ECS (185)(Tri. Ahmd.) wherein
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CESTAT has held that the appellant were not eligible for cenvat credit of

Service Tax paid on input services used at unregistered premises.

14. In denying the refund adjudicating authority and appellant revenue
has relied upon CESTAT decision in case of M/s Market Creators (2014
(36) S.T.R. 386 (Tri. - Ahmd.)). Said CESTAT decision is not said

applicable the instance case due to following difference.

M/s Market Present case
Creators
What is the issue Service provider Appellant revenue

cannot take credit of
the document issued
BY a premises not
registered as an Input
Service Distributor
under the service tax

has not substantiated
by evidence that
documents are issued
by o) called
unregistered premises
i.e. corporate office

provisions
Whether unregistered NO YES, because
premises is used for centralized ST-2
providing out put shows that output
service services are provided.
Further revenue
appellant has not
proved that said
corporate office is not
used in providing
output service
Whether unregistered YES NO

premises is acting as
ISD

In view of above said decision of M/s Market Creators (supra) is not

applicable in present case.

15. In view of above, I reject the above two appeal filed by the

revenue.
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16. The appeals filed by the revenue stands disposed off in above terms.
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(R.R. PATEL)
SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD

To,

M/s. Syx Automation India Pvt. Ltd.,
‘House No. 6, Sharman 7,

Near Chandan Party Plot,
Ahmedabad- 15

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .

2) The Commissioner Central Tax, CGST,Ahmedabad South.

3) The Additional Commissioner, Central Tax , Ahmedabad

4) The Asst. Commissioner, Central Tax, Div-VI, Ahmedabad South
5) The Asst. Commissioner(System), Hg, Ahmedabad South.

6) Guard File.

7) P.A. File.




%

.\%ﬁﬂ ) 3 WNW@W/

a0
Do

SSimmnd 317 &0




